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requirements of 40 CFR 1068.265. You
must meet the labeling requirements
in 40 CFR 90.114, but add the following
statement instead of the compliance
statement in 40 CFR 90.114(b)(7): THIS
ENGINE MEETS U.S. EPA EMISSION
STANDARDS UNDER 40 CFR 1054.625
AND MUST BE USED ONLY UNDER
THOSE FLEXIBILITY PROVISIONS.

(2) The following provisions apply if
you notify us that you plan to use the
delegated-assembly provisions of
§1054.610 for one or more equipment
manufacturers for an engine family:

(i) Include test data in your applica-
tion for certification showing that
your engines will meet the standards
specified in paragraph (e) of this sec-
tion if they have a noncatalyzed muf-
fler in place of the aftertreatment that
is part of the certified configuration.
Use good engineering judgment for
these measurements, which may in-
volve sampling exhaust upstream of
the catalyst or operating the engine
with a noncatalyzed muffler. This may
be based on emission measurements
from previous model years if the data
is still appropriate for the current en-
gine configuration.

(ii) Produce all your engines with the
emission control information label we
specify in §1054.135. The engines must
also be labeled as specified in 40 CFR
1068.261.

(iii) Include in the installation in-
structions required under §1054.610 any
appropriate instructions or limitations
on installing noncatalyzed mufflers to
ensure that the fully assembled engine
will meet the emission standards speci-
fied in paragraph (e) of this section.
You may identify an appropriate range
of backpressures, but this may not in-
volve any instructions related to
changing the fuel system for different
fueling rates.

(iv) Use one of the following ap-
proaches to properly account for emis-
sion credits if your engine family gen-
erates exhaust emission credits under
subpart H of this part:

(A) Multiply the credits calculated
under §1054.705 by 0.9. This is based on
the expectation that equipment manu-
facturers will modify 10 percent of the
engines to no longer meet Phase 3
standards.
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(B) Include in your emission-credit
calculations only those engines for
which you can establish that the equip-
ment manufacturer did not use the pro-
visions of this section. This would in-
volve an evaluation for each affected
equipment manufacturer. For example,
under this provision you may count
emission credits for engines that you
sell to equipment manufacturers with
which you have no contract for dele-
gated assembly. You may also count
emission credits for engines that you
sell to equipment manufacturers with
which you have a delegated-assembly
relationship if you confirm that the
equipment manufacturer did not use
the provisions of this section for those
engines.

(k) Additional exemptions for mid-sized
companies. If your annual production of
equipment with Class II engines in 2007,
2008, and 2009 is between 5,000 and 50,000
units, you may request additional en-
gine allowances under this section. To
do this, notify us by January 31, 2010 if
you believe the provisions of this sec-
tion will not allow you to sell certain
equipment models starting in the 2011
model year. In your notification, show
us that you will be able to produce a
number of Class II equipment models
representing at least half your total
U.S.-directed production volume in the
2011 model year that will be compliant
with all Phase 3 exhaust and evapo-
rative emission standards. Also de-
scribe why you need more allowances
under this section to accommodate an-
ticipated changes in engine designs re-
sulting from engine manufacturers’
compliance with changing exhaust
emission standards. Include a proposal
for the number of additional allow-
ances you would need, with supporting
rationale. We may approve allowances
up to a total of 100 percent of the aver-
age annual U.S.-directed production
volume you report under paragraph (b)
of this section (in place of the 30 per-
cent that is otherwise allowed).

§1054.626 What special provisions
apply to equipment imported under
the Transition Program for Equip-
ment Manufacturers?

This section describes requirements
that apply to equipment manufacturers
using the provisions of §1054.625 for

496



Environmental Protection Agency

equipment produced outside the United
States. Note that §1054.625 limits these
provisions to equipment manufacturers
that install some engines and have pri-
mary responsibility for designing and
manufacturing equipment. Companies
that import equipment into the United
States without meeting these criteria
are not eligible for allowances under
§1054.625. Such importers may import
equipment with exempted engines only
as described in paragraph (b) of this
section.

(a) You or someone else may import
your equipment with exempted engines
under this section if you comply with
the provisions in §1054.625 and commit
to the following:

(1) Give any EPA inspector or auditor
complete and immediate access to in-
spect and audit, as follows:

(1) Inspections and audits may be an-
nounced or unannounced.

(i1) Inspections and audits may be
performed by EPA employees or EPA
contractors.

(iii) You must provide access to any
location where—

(A) Any nonroad engine, equipment,
or vehicle is produced or stored.

(B) Documents related to manufac-
turer operations are kept.

(C) Equipment, engines, or vehicles
are tested or stored for testing.

(iv) You must provide any documents
requested by an EPA inspector or audi-
tor that are related to matters covered
by the inspections or audit.

(v) EPA inspections and audits may
include review and copying of any doc-
uments related to demonstrating com-
pliance with the exemptions in
§1054.625.

(vi) EPA inspections and audits may
include inspection and evaluation of
complete or incomplete equipment, en-
gines, or vehicles, and interviewing
employees.

(vii) You must make any of your em-
ployees available for interview by the
EPA inspector or auditor, on request,
within a reasonable time period.

(viii) You must provide English lan-
guage translations of any documents to
an EPA inspector or auditor, on re-
quest, within 10 working days.

(ix) You must provide English-lan-
guage interpreters to accompany EPA
inspectors and auditors, on request.

§1054.626

(2) Name an agent for service located
in the United States. Service on this
agent constitutes service on you or any
of your officers or employees for any
action by EPA or otherwise by the
United States related to the require-
ments of this part.

(3) The forum for any civil or crimi-
nal enforcement action related to the
provisions of this section for violations
of the Clean Air Act or regulations pro-
mulgated thereunder shall be governed
by the Clean Air Act.

(4) The substantive and procedural
laws of the United States shall apply to
any civil or criminal enforcement ac-
tion against you or any of your officers
or employees related to the provisions
of this section.

(5) Provide the notification required
by §1054.625(g). Include in the notice of
intent in §1054.625(g)(1) a commitment
to comply with the requirements and
obligations of §1054.625 and this sec-
tion. This commitment must be signed
by the owner or president.

(6) You, your agents, officers, and
employees must not seek to detain or
to impose civil or criminal remedies
against EPA inspectors or auditors,
whether EPA employees or EPA con-
tractors, for actions performed within
the scope of EPA employment related
to the provisions of this section.

(7) By submitting notification of
your intent to use the provisions of
§1054.625, producing and exporting for
resale to the United States nonroad
equipment under this section, or tak-
ing other actions to comply with the
requirements of this part, you, your
agents, officers, and employees, with-
out exception, become subject to the
full operation of the administrative
and judicial enforcement powers and
provisions of the United States as de-
scribed in 28 U.S.C. 1605(a)(2), without
limitation based on sovereign immu-
nity, for conduct that violates the re-
quirements applicable to you under
this part 1054—including such conduct
that violates 18 U.S.C. 1001, 42 U.S.C.
7413(c)(2), or other applicable provi-
sions of the Clean Air Act—with re-
spect to actions instituted against you
and your agents, officers, and employ-
ees in any court or other tribunal in
the United States.
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(8) Any report or other document you
submit to us must be in the English
language or include a complete trans-
lation in English.

(9) You may be required to post a
bond to cover any potential enforce-
ment actions under the Clean Air Act
before you or anyone else imports your
equipment with exempted engines
under this section, as specified in
§1054.690. Use the bond amount speci-
fied in §1054.690 without adjusting for
inflation. Note that you may post a
single bond to meet the requirements
of this section and §1054.690 together.

(b) The provisions of this paragraph
(b) apply to importers that do not in-
stall engines into equipment and do
not have primary responsibility for de-
signing and manufacturing equipment.
Such importers may import equipment
with engines exempted under §1054.625
only if each engine is exempted under
an allowance provided to an equipment
manufacturer meeting the require-
ments of §1054.625 and this section. You
must notify us of your intent to use
the provisions of this section and send
us an annual report, as follows:

(1) Notify the Designated Compliance
Officer in writing before you use the
provisions of §1054.625. Include the fol-
lowing information:

(i) Your company’s name and ad-
dress, and your parent company’s name
and address, if applicable.

(ii) The name and address of the com-
panies that produce the equipment and
engines you will be importing under
this section.

(iii) Your best estimate of the num-
ber of units you will import under this
section in the upcoming calendar year,
broken down by equipment manufac-
turer.

(2) For each year that you use the
provisions of this section, send the Des-
ignated Compliance Officer a written
report by March 31 of the following
yvear. Include in your report the total
number of engines you imported under
this section in the preceding calendar
year, broken down by engine manufac-
turer and by equipment manufacturer.
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§1054.630 What provisions apply for
importation of individual items for
personal use?

(a) Any individual may import pre-
viously used nonconforming engines for
purposes other than resale, but no
more than once in any five-year period.
This may include up to three noncon-
forming engines imported at the same
time. To import engines under this sec-
tion, provide to the Customs official
the following information:

(1) Identify your name, address, and
telephone number.

(2) If you are importing engines
under this section on behalf of another
person, identify the ultimate engine
owner’s name, address, and telephone
number.

(3) Identify the total number of en-
gines you are importing and specify the
make, model, identification number,
and original production year of each
engine.

(4) State: “I am importing these pre-
viously used engines for personal use. I
have not imported any engines under
the provisions of 40 CFR 1054.630 within
the previous five years. I am not im-
porting these engines for purpose of re-
sale. I authorize EPA enforcement offi-
cers to inspect my engines and my fa-
cilities as permitted by the Clean Air
Act.”

(b) We may require you to send us ad-
ditional information but you do not
need written approval from us to im-
port engines under this section. We will
also not require a U.S. Customs Service
bond for engines you import under this
section.

(c) The provisions of this section may
not be used to circumvent emission
standards that apply to new engines
under this part. For example, you may
not purchase new engines and use them
in a trivial manner outside of the
United States to qualify for importa-
tion under this section.

(d) If you violate the provisions of
this section, or submit false informa-
tion to obtain this exemption, you will
be subject to civil penalties as specified
in 40 CFR 1068.101(a)(2) and (b)(5).
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